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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8674 


JAMES H. O’HARA, Appellant , 
v. 

DISTRICT OF COLUMBIA, Appellee. 


BRIEF ON BEHALF OF APPELLEE 


COUNTER-STATEMENT OF THE CASE 

In the “District of Columbia Appropriation Act, 1941”, 
approved June 12, 1940, 54 Stat. 307, 320 (appellee’s brief 
7), Congress made an appropriation for the purchase of a 
site for elementary school purposes in the vicinity of 11th 
and G Streets, Southeast, and for the preparation of plans 
and specifications for a new elementary school building to be 
erected on such site. Pursuant to this authority, the District 
of Columbia on May 12, 1941, filed in the court below (Dis¬ 
trict Court Cause No. 2731), a condemnation proceeding to 
acquire the land necessary for this school (Tr. 40). Among 
the lands to be acquired was Lot 39, Square 974, owned by 
appellant, and he was a party to the proceeding (Tr. 22, 31,). 
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On January 2S, 1942, there was entered in said condemna¬ 
tion case the following order (Appellant’s App. 13): 

“ORDERED: That the said objections be and the 
same are each and all overruled; and that the said 
verdict be and the same is hereby in all respects fin¬ 
ally ratified and confirmed. 

“AND IT IS FURTHER ADJUDGED, OR¬ 
DERED AND DECREED, That upon the payment 
of the said several awards to the parties thereto en¬ 
titled. or into the Registry of the Court, in accord- 
i ance with the provisions of Section 491n of the Code 
of Law for the District of Columbia, the several pieces 
or parcels of land shall become and be the property 
of the District of Columbia for .the purposes for which 
this proceeding was instituted.” 

On March 23, 1942. the court entered in said condemnation 
case the following order which relates specifically to appel¬ 
lant’s land (Tr. 14): 

“ORDERED: That in accordance with the prayer 
of said petition the following amount be deposited 
into the registry of the Court for the use of the right¬ 
ful owners thereof, without cost or expense to the Dis¬ 
trict of Columbia: 

“1. That the amount awarded as damages, 
S2,5$S.OO, for and in respect of 1,187.20 square feet 
of land contained in all of Lot 39. in Square 974, less* 
i general taxes for the 2nd half 1942 of $13.27, propor¬ 
tionate taxes for the 2nd half 1942 through March 
23, 1942, of $5.63, levied in accordance with law 
j against said property, less current water rent of 
j $5.11; also less the sum of $9$2.S4 in satisfaction of 
i a claim by the District of Columbia for Old Age 
Assistance benefits paid to the former owner of the 
i property, Mary King OAA Case 675, plus interest, 
in accordance with her agreement, or a total sum to 
i be deducted of $1.006.S5, leaving the net amount of 
$1.5$1.15, be deposited into the Registry of the 
Court.” 
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On March 25, 1942, the District complied with the order 
and deposited the amount therein specified into the registry 
I ' of the court. (Appellant’s App. 14.) 

Appellant refused to deliver possession of the premises to 
the District, whereupon the District filed in The Municipal 
Court of the District of Columbia, Landlord and Tenant 
Branch, an action against appellant for possession of the prem¬ 
ises (Appellant’s App. 1) under the provisions of Section 20, 
1901 Code, 31 Stat. 1193, as amended April 19, 1920, 41 Stat. 
555, Section 11-735, D. C. Code 1940 Edition. (Appellee’s 
i brief 5.) In this complaint it was alleged merely that the 
District was entitled to possession of the premises and that 
the defendant (appellant here) “did, on or about, to-wit, 
i the 24th day of March, 1942, unlawfully, but without force, 
enter in and upon said premises, and since said date has un¬ 
lawfully and forcibly detained possession of the same from the 
plaintiff, in violation of the provisions of Title 11, Section 
i 735, of the 1940 Edition of the District of Columbia Code.” 

To this complaint appellant filed a plea (Appellant’s App. 
i 2) in which he denied “that he does now, or has ever, unlaw¬ 
fully and forcibly detained possession of the said premises 
i from the plaintiff” and alleged that the title to the land con¬ 
demned had reverted to him “through forfeiture, non-user, 
abandonment and misuser.” 

Pursuant to the provisions of Section 23 of the 1901 
Code, 31 Stat. 1193, as amended February 17, 1909, 35 
Stat. 623, Section 11-738 D. C. Code 1940, the case 
was certified to the District Court of the United States 
i for the District of Columbia, since appellant in his plea, 
claimed title to the premises. Thereafter, the District filed a 
motion for summary judgment (Appellant’s App. 5) and sup¬ 
ported this motion with affidavits (Appellant’s App. 6-8) 
showing that the District had no intention of abandoning 
the use as a school site of the land condemned. In opposition 
to this motion for summary judgment, appellant filed an affi¬ 
davit, not denying the intention of the District to ultimately 
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use the property for the purpose for which it was con¬ 
demned, but setting up merely that it is not probable that the 
District can obtain priorities for the construction of the school ' 
building during the existence of the present emergency and 
that the District was using the properties acquired for the 
school for a private purpose, to-wit, the rental of the respec¬ 
tive parcels (Appellant’s App. 10). 

As will be more fully pointed out hereafter, there was no 
issue of fact as to abandonment, but there was an issue of ma¬ 
terial fact with respect to forcible detainer, a necessary ele¬ 
ment of the action under the provisions of Section 20 of the 
Code. While the complaint alleged that appellant was forcibly 
detaining possession from the District, this fact was denied 
in the plea and no affidavits upon the subject were filed. The . 
court below, therefore, properly denied the District’s motion 
for summary judgment (Appellant’s App. 12). but suggested 
that an amended complaint in ejectment be filed without dis¬ 
missing the original action, if agreeable to the parties, to which 
appellant consented (Appellant’s App. 19). 

The District then filed an amended complaint in ejectment 
(Appellant’s App. 13) under the provisions of Chapter 23, 
Sections 9S4 to 1010. D. C. Code of 1901, 31 Stat. 1347, as 
amended June 30. 1902, 32 Stat. 537, Sections 16-501 
to: 16-526. D. C. Code 1940 (Appellee’s brief 6.) The amended 
complaint alleged the District had acquired title to appellant’s 
property through the condemnation proceeding and that the 
appellant wrongfully and unlawfully detained possession of 
the premises and exercised and continued to exercise acts of 
ownership over said property. An action in ejectment can not 
be filed in The Municipal Court. In this action all that the 
District was required to show was that it was entitled, as 
against the defendant, to the immediate possession of the 
premises claimed and that the defendant was in possession 
thereof holding adversely to the plaintiff or exercising acts of 
ownership over the same adversely to the plaintiff. Sec. 9SS, 
D. C. Code, 1901, sec. 16-505, D. C. Code, 1940. Appellant 
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answered this complaint alleging that the title had reverted to 
him through forfeiture, non-user, abandonment and misuser 
and denying that he was detaining possession of the premises 
from the District or was exercising or continuing to exercise 
acts of ownership over the property (Appellant’s App. 16). 
Subsequently his answer w*as amended by stipulation (Appel¬ 
lant’s App. 22) so as to admit he was detaining possession and 
exercising acts of ownership over the property, denying merely 
that his acts were wrongful or illegal. The District filed a 
motion for summary judgment (Appellant’s App. IS) on the 
amended complaint, which motion was sustained by the court 
below and summary judgment granted (Appellant’s App. 23). 
From this order this appeal was taken. 

On January 15, 1944, subsequent to the taking of this ap¬ 
peal, appellant filed a petition (Tr. 51) in the condemnation 
proceeding praying that an order be entered directing the 
clerk of the court to pay to appellant the sum deposited into 
the registry of the court in payment for his land taken, in 
which petition appellant alleged in paragraph 4 “that the fee 
simple title to said part of said lot taken in this proceeding 
is vested in the District of Columbia, clear and discharged 
of all taxes, liens and encumbrances, whatsoever.” On Janu¬ 
ary 17 following, the order prayed for was entered (Tr. 52) and 
thereafter the clerk paid the money to appellant (Tr. 53). 

STATUTES INVOLVED 

Section 20, D. C. Code 1901, approved March 3. 1901, 31 
Stat. 1193, as amended April 19, 1920, 41 Stat. 555, Section 
11-735, D. C. Code 1940. 

“SEC. 20. FORCIBLE ENTRY AND DETAIN¬ 
ER.—Whenever any person shall forcibly enter and 
detain any real property, or shall unlawfully, but 
without force, enter and unlawfully and forcibly de¬ 
tain the same; or whenever any tenant shall unlaw¬ 
fully detain possession of the property leased to him, 
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after his tenancy therein has expired; or any mortga¬ 
gor or grantor in a mortgage or deed of trust to se¬ 
cure a debt shall unlawfully detain the possession 
of the real property conveyed, after a sale thereof 
under such deed of trust or a foreclosure of the mort¬ 
gage, or any person claiming under such mortgage or 
grantor, after the date of the mortgage or deed of 
trust, shall so detain the same; or a judgment debtor 
1 or any person claiming under him, since the date of 
the judgment, shall so detain possession of real prop¬ 
erty, after a sale thereof under an execution issued 
on such judgment, it shall be lawful for the municipal 
i court, on complaint under oath, verified by the per¬ 
son aggrieved by said unlawful detention or by his 
agent or attorney, having knowledge of the facts, to 
i issue a summons to the party complained of to appear 
and show cause why judgment should not be given 
i against him for the restitution of the possession/’ 

Section 9S4. D. C. Code 1901, 31 Stat. 1347, as amended 
June 30, 1902, 32 Stat. 537, Section 16-501, D. C. Code 1940. 

“SEC. 9S4. PARTIES.—Every action of ejectment 
shall be brought in the name of the real claimant and 
may be brought against the person actually occupying 
the premises claimed, either in person or by tenant, 
or against both the claimant and his tenant, or other 
occupant claiming under him, or, if they be not ac- 
i tually occupied, against some person exercising acts 
of ownership thereon adversely to the plaintiff. If a 
lessee be made a defendant at the suit of a party 
claiming against the title of his landlord such land- 
i lord may appear and be made a party defendant in 
the place of his lessee. And any person claiming to 
be in possession may, on motion, be admitted to de¬ 
fend the action.” 

Section 985, D. C. Code 1901, 31 Stat. 1347, Section 16-503, 
D. C. Code 1940. 
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“SEC. 985. FORM OF DECLARATION.—The 
plaintiff in his declaration must describe the premises 
claimed with reasonable certainty, and set forth dis¬ 
tinctly the nature and quantity, of the estate claimed 
by him in the same, and it shall be sufficient for him 
to state in addition thereto that the plaintiff was 
possessed of the premises, and while he was so pos¬ 
sessed the defendant entered wrongfully into posses¬ 
sion of the same and withholds the possession there¬ 
of from the plaintiff, or wrongfully detains such pos¬ 
session, or that the defendant is wrongfully exercis¬ 
ing acts of ownership thereon. Such acts of ownership, 
however, unaccompanied with possession shall not, 
except as hereinafter provided, be held to amount to 
an adversary possession, so as to make it necessary 
for the plaintiff to sue in order to avoid the bar of 
the statute of limitations.” 

Section 9S8, D. C. Code 1901, 31 Stat. 1347, Section 16-505, 
D. C. Code 1940. 

“SEC. 98S. EVIDENCE.—It shall be sufficient to 
entitle the plaintiff to a verdict to show that he is 
entitled, as against the defendant, to the immediate 
possession of the premises claimed and that the de¬ 
fendant is in possession thereof, holding adversely to 
the plaintiff, or is exercising acts of ownership over 
the same adversely to the plaintiff; except that in an 
action by one or more joint tenants or tenants in 
common against their cotenants, the plaintiffs shall 
be required to prove an actual ouster or some other 
act amounting to a denial of the plaintiff’s title and 
his exclusion from the enjoyment of the property.” 

“District of Columbia Appropriation Act, 1941”, approved 
June 12, 1940, 54 Stat. 307, 320. 

“For the preparation of plans and specifications 
for a new elementary school building to be con¬ 
structed at a total cost of not to exceed $500,000, on 
a site to be purchased in the vicinity of Eleventh and 


G Streets Southeast, to replace the Cranch, Tyler, 
and Van Ness Schools, §10,500, which amount may be 
transferred to the credit of the appropriation account 
‘Municipal Architect’s Office, construction services’, 
and be available for the above purposes; 
***** 

“For the purchase of school building and play¬ 
ground sites as follows: 

“For the purchase of a site for elementary school 
; purposes in the vicinity of Eleventh and G Streets 
Southeast, for the replacement of the Cranch, Tyler, 
and Van Ness Schools;”. 

Section 4S3, D. C. Code 1901, as amended by Act of March 
1, 1929, 45 Stat. 1437, Section 16-601, D. C. Code 1940. 

“SEC. 483. LAND FOR DISTRICT OF COLUM- 
i BIA.—Whenever land in the District is needed by 
the Commissioners of the District for sites of school- 
houses, fire or police stations, or for a right of way for 
sewers, or for any other municipal use authorized by 
Congress, and the same cannot be acquired by pur¬ 
chase from the owners thereof at a price satisfac- 
i tory to the officers of said District authorized to ne¬ 
gotiate for the same, application may be made to the 
i Supreme Court of the District by petition in the name 
' of said commissioners for the condemnation of said 
1 land or said right of way and the ascertainment of its 
value.” 

Section 4SS, D. C. Code 1901, as amended March 1, 1929, 
45 Stat. 1438, Section 16-606, D. C. Code 1940. 

“SEC. 4S8. If the appraisement of the jury should 
not be objected to by the parties interested, it shall be 
confirmed by the court, or if, the appraisement of the 
new jury is confirmed by the court, the Commission- 
1 ers of said District shall pay the amount awarded by 
the jury out of the appropriation made therefor or 
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deposit the same in the same manner as directed in 
section 49In of said Code of Law, and thereupon the 
land condemned shall become and be the property of 
the District.” 


Section 491n, D. C. Code 1901, as amended April 30, 1906, 
as amended December IS, 1908, 35 Stat. 582, Section 7-215, 
D. C. Code 1940. 


‘'SEC. 491n. In case any of the owners of land here¬ 
tofore or hereafter condemned for public use, whether 
under the provisions of said Code or by virtue of any 
special or general Act of Congress, are under disa¬ 
bility or can not be found, or neglect or refuse to re¬ 
ceive the money awarded to them; or in case the 
record is imperfect or the title to the property is in 
dispute or uncertain, the money due the owners of 
the property for damages for land taken may be de¬ 
posited in the registry of the supreme court of the 
District of Columbia, for the use of the rightful own¬ 
ers without cost or expense to said District; and there¬ 
upon the title to the land condemned shall become 
vested in the District of Columbia.” 

Section 485a, D. C. Code 1901, added by Act of July 8, 1932, 
47 Stat. 647, Section 16-605, D. C. Code 1940. 

“SEC. 485a. VESTING OF TITLE PURSUANT 
TO A DECLARATION OF TAKING.—The peti¬ 
tioners may file in a cause, with the -petition or 
at any time before judgment, a declaration of 
taking, signed by the commissioners, declaring that 
said lands are thereby taken for use-of the District 
of Columbia. Said declaration of taking shall contain 
or have annexed thereto— 

(1) A statement of the authority under which and 
the public use for which the said lands are taken; 

(2) A description of the lands taken sufficient for 

the identification thereof; a ‘ 

(3) A statement of the estate or interest in said 
lands taken for said public use; 
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! (4) A plan showing the lands taken; 

i (5) A statement of the sum of money estimated 

by the commissioners to be just compensation for the 
land taken. 

Notwithstanding the provisions of section 4SS, 
i upon the filing of said declaration of taking and the 
i deposit in the registry of the court, for the use of the 
i persons entitled thereto, of the amount of the esti¬ 
mated compensation stated in the declaration, title to 
the said lands in fee simple absolute, or such less es¬ 
tate or interest therein as is specified in the declara- 

• tion, shall vest in the District of Columbia, and the 
lands shall be deemed to be condemned and taken 
for the use of the District, and the right to just com¬ 
pensation for the same shall vest in the persons en¬ 
titled thereto. * * * ” 

Section 1 of the Act of August 5, 1939, 53 Stat. 1211, 
Section 9-301, D. C. Code 1940. 

“ * * * That the Commissioners of the District of 

• Columbia, with the approval of the National Capital 
i Park and Planning Commission, be, and they are 
i hereby, authorized and empowered in their discretion, 

for the best interests of the District of Columbia, to 
i sell and convey, in whole or in part, to the highest 

• bidder at public or private sale, real estate now or 
hereafter owned in fee simple by the District of Co- 

i lumbia for municipal use, in the District of Columbia, 
which the Commissioners and the National Capital 
Park and Planning Commission find to be no longer 
required for public purposes.” 

SUMMARY OF ARGUMENT 

The District of Columbia, in the condemnation proceeding, 
acquired the absolute fee simple title to appellant’s land and he 
was awarded by the condemnation jury the fair market value 
thereof. There was, therefore, left in him no vestige of title or 
possibility of reverter. Even if the District had abandoned the 
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use for which the property was acquired, the title of the District 
would not be affected and it could sell or dispose of the property 
in the manner authorized by law. 

I But even assuming that the District took a lesser title, there • 
is no evidence of abandonment The only contention made by 
appellant is that the District probably will not be able to erect 
the school building at the present time because of the shortage of 
materials due to the war. Mere delay in putting the property to 
i the use intended does not work an abandonment of the use. 

Property may be condemned for future use. Here the delay is 
I brought about by conditions beyond the control of the District 
After the appeal was taken in this case, appellant filed a peti- 
! tion in the condemnation proceeding praying that the clerk of 
the court be directed to turn over to him the money deposited 
i into the registry of the court in payment for appellant’s land. 

In this petition appellant stated “that the fee simple title to said 
part of said lot taken in this proceeding is vested in the District 
of Columbia, clear and discharged of all taxes, liens and encum- 
i brances, whatsoever.” Appellant having made this allegation in 
order to obtain payment for the land is now estopped from tak- 
' ing the position that the District never acquired a fee simple and 
! that whatever title it acquired reverted to appellant before the 
i District even obtained possession of the property. 

The motion for summary judgment was properly granted. 
There was no issue of any material fact in this case. The over- 
i ruling of the first motion for summary judgment was not res 
i judicata. That motion was based upon a complaint under the 
forcible entry and detainer statute in which it was necessary 
to allege and prove that the premises were being forcibly de-. 
tained by appellant, a fact which he denied, and which created 
an issue of a material fact. The motion for summary judgment 
which was granted was based upon a complaint in ejectment, and 
involved only the question of* tide. The only point to be decided 
was whether appellant’s possession was wrongful, which pre¬ 
sented only a question of law. 


ARGUMENT 


I 

The District acquired in the condemnation proceedings the fee 
simple tide to appellant’s land. 

Under the statutes relating to the acquisition of land for 
school purposes, the District of Columbia acquired an absolute 
fee simple title to appellant's property. No technical words 
are necessary to authorize a municipality to acquire the fee 
simple title to lands in a condemnation proceeding. In the 
oft-quoted language of Mr. Justice Holmes in City of New¬ 
ton v. Perry, 163 Mass. 319, 39 N. E. 1032, 

‘‘There are no sacramental words which must be 
used in a statutory power to take and hold lands in 
i order to give a right to take the lands in fee. Any 
language in the statute which makes its meaning clear 
is sufficient, and a very little more than ‘take and 
hold’ has been held enough. Dingley v. Boston, 100 
Mass. 544; Page v. O’Toole, 144 Mass. 303, 10 N. E. 
851.” 

In another leading case, the case of Brooklyn Park Com¬ 
missioners v. Armstrong, 45 N. Y. 234, 6 Am. Rep. 70, cited 
with approval in Rdchelderfer v. Quinn, 287 U. S. 315, the 
court in holding the city acquired an absolute fee simple title 
it could sell, said: 

“Language may be broad enough to vest an absolute 
title to lands, without being technical in its terms. If 
the expressions are such as that the whole force of 
i them is not applied, unless a fee simple is created, 
i that estate will be taken, though the exact w’ords be 
not used. Thus, in Rexford v. Knight, 11 N. Y. 30S, 
i it was held, that the State had acquired an estate in 
i fee in certain lands. It was said on the argument 
of the case now at bar, that the statute, under which 
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the lands in that case were taken, gave in express 
terms the fee simple to the State. It is true that chap¬ 
ter 262, section 3 of Laws of 1817, and Section 52, 1 
Revised Statutes, 226, are thus explicit. But the 
claim in that case (N. Hill, Jr., for the respondent, 
arguendo, page 311) was put upon the provisions of 
section 49, 1 Revised Statutes, 226, and so was the 
judgment of the court. Pp. 312, 314. The language 
of the section thus referred to is: ‘And the premises 
so appropriated shall be deemed the property of the 
State / And the court says: ‘The language employed 
is so broad as to require a fee simple.’ So in Dingley 
v. The City of Boston, 100 Mass. 544, an authority 
to ‘purchase or otherwise take lands/ and the declara¬ 
tion that ‘the title to all lands so taken should vest 
in the city/ was held to vest a title in fee simple in 
the defendants. See, also, The Commonwealth v. 
McAllister, 2 Watts, 190; Union Canal Co. v. Young, 

1 Whart. 425; 50 Penn. St., supra. When the fee is 
taken from the former owner, it must be held that 
he is fully compensated at the time of the original 
taking, and that the possibility that the land may at 
any future time revert to him by the cessation of 
the public use is too remote and contingent to be con¬ 
sidered as property at all. Heyward v. The Mayor, 
supra” 

We must, therefore, look to the condemnation and other 
relevant statutes to determine the intent of Congress. By 
the 1941 Appropriation Act (Appellee’s brief 7), the Com¬ 
missioners were authorized to purchase the site, and by Sec¬ 
tion 4S3 of the 1901 Code (Appellee’s brief S). the Commis¬ 
sioners were authorized to acquire the land by condemnation 
if it could not be acquired by purchase. 

In the case of Ham v. State ex rel. Williamson, 1S4 Okla. 
306, 87 P. (2) 127, in the syllabus by the court, it is said: 

“5. The language of a statute whereby the execu¬ 
tive officers are authorized to ‘acquire land’ by pur¬ 
chase, or upon failure thereof to ‘acquire the land’ by 
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condemnation on behalf of the State, is susceptible 
of but one interpretation as an unequivocal command 
i to acquire the fee simple title therein, and where the 
! proposed publio use in such case is commensurate 
| with permanent occupation, condemnation proceed¬ 
ings properly instituted and concluded pursuant to 
such statute will serve to transfer the fee simple title.’’ 

See also: 

State Highway Commission v. State, 70 X. D. 673, 297 
X. W. 194. 

In determining the intention of the legislature, the courts 
look to the purpose for which the land is to be acquired. 

Hopewell School Dist. v. Bush, 179 Ark. 316, 15 S. W. (2) 
9S5. 

Bentley v. City of Newark, 108 X. J. L. 317, 15S A. 463. 

If the purpose for which the land is to be acquired is such 
that the exclusive use and possession of the land is required, 
as in the case of a school, it is generally held the taking of a 
fee simple title is authorized rather than the taking of a 
mere easement. This distinction is recognized by Congress 
in Section 483 of the 1901 Code since that section provides 
for the taking of land for sites for school houses, fire and 
police stations, and for a right-of-way for sewers, and for any 
other municipal use. Since a sewer is underground, it does 
not interfere with the use of the surface by others and Con¬ 
gress there contemplated the acquisition of a mere easement. 
If the District could never acquire under the condemnation 
statute more than an easement, it would seem unnecessary 
for Congress to specifically mention the acquisition of rights- 
of-way for sewers. 

Section 4SS of the 1901 Code (Appellee’s brief S) pro¬ 
vides that upon payment of the amount awarded, either di¬ 
rectly to the owner or by deposit into the registry of the 
court in accordance with Section 491n of the Code of 1901 
(Appellee’s brief 9), “the land condemned shall become and 


be the property of the District.” This language of itself is 
sufficient to pass the fee simple title. Brooklyn Park Com¬ 
missioners v. Armstrong , supra. 

Section 491n provides that upon the deposit of the money 
awarded into the registry of the court, “the title to the land 
condemned shall become vested in the District of Columbia.” 
In the case of Binder v. County Board of Education , 224 Ky. 
143, 5 S. W. (2) 903, the statute provided that, upon the con¬ 
clusion of the condemnation proceedings, “the title to said 
lot shall vest in said trustees and their successors in office.” 
The court said: 

“No clearer intention to acquire a fee simple title 
through and by such proceedings could be expressed 
by the legislature.” 

It will be noted that here there is no limitation upon the 
extent .of the property or title which vests under sections 48S 
and 49 In of the Code. In the case of Skelly Oil Co. v. Kelly, 
134 Kan. 176, 5 P. (2) 823, the statute there involved pro¬ 
vided that “the title to lands condemned by any city for 
parks, parkways or boulevards shall vest in such city upon 
the publication of the resolution of the governing body con¬ 
demning the same.” The court, in holding the city acquired 
an absolute fee simple title, said: 

“There is no connotation that title shall vest while, 
or so long as. the land is used for park purposes, and 
the court holds that in this instance the city acquired 
a fee simple, without so-called possibility of reverter 
to former owners.” 

It may be contended that because the court, in its order 
in the condemnation proceeding overruling the objections 
(Appellant’s App. 13), provided that upon payment being 
made, the “land shall become and be the property of the 
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District of Columbia for the purposes for which this pro¬ 
ceeding was instituted”, the District actually acquired a 
lesser estate than it was authorized to acquire under the 
statute. In the case of Binder v. County Board of Education , 
supra, the Commissioners’ deed in the condemnation proceed¬ 
ing conveyed the land “for school purposes.” In holding that 
the insertion of these words in the deed did not have the 
effect of debasing the fee, the court said: 

“In the absence of a statute, we are convinced that 
no such right of reverter would be created by the 
use of such lJ^uage when the acquired title was upon 
a valid and Efficient consideration.” 

The court quoted, in support of its holding, from Phillips 
Gas & Oil Co. v. Lingenfelter, 262 Pa. 500, 105 A. 8SS. 

Here full consideration was paid for the absolute fee. A 
reading of instructions Nos. 3, 4, 8, 9 and 10 given by the 
court to the jury in the condemnation proceeding (Tr. 47-50) 
shows that the jury was instructed to award to appellant the 
present fair market value of his property. In determining 
whether or not the fee simple title has passed courts take 
into consideration payment of the full value of the land. 

i Crockett Land & Cattle Co. v. American Toll Bridge Co., 
211 Cal. 361. 295 P. 32S. 

Carroll v. City of Newark, 108 X. J. L. 323, 15S A. 45S. 

i Section 485a of the 1901 Code, interpolated by the Act of 
July S. 1932. specifically provides that, if a declaration of tak¬ 
ing is filed in a condemnation proceeding at any time before 
judgment, “title to the said lands in fee simple absolute, or 
such less estate or interest therein as is specified in the decla¬ 
ration, shall vest in the District of Columbia” (Appellee’s 
brief p. 9). This is a legislative recognition of the fact that 
the condemnation statute contemplated the acquisition of the 
fee simple title to land. Certainly, Congress did not intend that 
a greater title could be acquired prior to the conclusion of a 
condemnation proceeding through a declaration-of taking than 




17 

could be acquired if the vesting of the title awaited the term¬ 
ination of the proceeding. 

We find, by Section 483 of the Code that the land con¬ 
demned becomes “the property of the District”; by Section 
491n, that “the title to the land condemned shall become 
vested in the District of Columbia” and, by Section 4S5a, that 
the “title to the said lands in fee simple absolute^shall vest 
in the District.” In determining the estate the United States 
took in land condemned for Rock Creek Park, the court, in 
the case of Reichelderfer v. Quinn, 287 U. S. 315, 318, said: 

“First. The respondents derive no rights against the 
government from the dedication of the park alone. 

The park lands purchased or condemned by authority 
of the Rock Creek Park Act were vested in the United 
States in fee. Section 3 of the Act twice declares that 
'the title* and once that 'the fee’ of the condemned 
lands shall vest in the United States.” 

Furthermore, the Act of August 5, 1939 (Appellee’s brief 
p. 10), authorizes the District “to sell and convey, in whole 
or in part, to the highest bidder at public or private sale, real 
estate now or hereafter owned in fee simple by the District 
of Columbia for municipal use, in the District of Columbia, 
which the Commissioners and the National Capital Park and 
Planning Commission find to be no longer required for public 
purposes.” If the District is not authorized to acquire land 
in fee simple, then this statute becomes meaningless. As 

was said in Jones v. Oklahoma City, _Okla._, 137 P. 

(2) 233: 

“The power to sell when no longer required for rail¬ 
road uses, is wholly inconsistent with the idea that 
only an easement was intended.” 

See also: 

School Board v. Buford, 140 Va. 173, 124 S. E. 286. 

Therefore, we submit, the District acquired the absolute fee 
simple title to appellant’s land. 
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II 

Since the District acquired the fee simple title, there can be no 
i reverter, even if the District has abandoned the project. 

The District, having acquired the fee simple title to appel¬ 
lant’s land, it is immaterial in this case whether or not the 
use has been abandoned. No right of reverter was left in ap¬ 
pellant. In Rcichelderjer v. Quinn, 2S7 U. S. 315, it appeared 
that under the Act of Congress establishing Rock Creek Park 
the lands taken for the park by purchase and by condemna¬ 
tion were ‘‘perpetually dedicated and set apart as a public 
park or pleasure ground for the benefit and enjoyment of the 
people of the United States.” Later, Congress directed the 
Commissioners to erect a fire engine house in the park. Own¬ 
ers of neighboring lands, claiming the right to have the land 
used for park purposes and for no other, sought to enjoin the 
construction of the engine house. The court, in denying the in¬ 
junction, said: 

“It has often been decided that when lands are 
acquired by a governmental body in fee and dedi¬ 
cated by statute to park purposes, it is within the 
legislative power to change the use. Clark v. Provi¬ 
dence, 16 R. I. 337; 15 Atl. 763; Mowry v. Provi¬ 
dence. 16 R. I. 422; 16 Atl. 511; Seattle Land and 
i Improvement Co. v. Seattle, 37 Wash. 274; 79 Pac. 
i 780; Reichling v. Covington Lumber Co., 57 Wash. 

225; 108 Pac. 777; see Higginson v. Boston, 212 
Mass., 5S3; 99 X. E. 523, or to make other disposi¬ 
tion of the land. Wright v. Walcott, 238 Mass. 432; 

131 X. E. 291; see Brooklyn Park Commissioners v. 
Armstrong, 45 X. Y. 234, 245; compare East Chica¬ 
go Co. v. East Chicago, 171 Ind. 654; 87 X. E. 17; 
Whitnev v. Xew York, supra; Eldridge v. Bingham¬ 
ton, 120 X. Y. 309 ; 24 X. E. 462.” 

i The cases cited by the Supreme Court sustain the propo¬ 
sition that, where a municipality acquires land in fee simple, 
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there is no vestige of title left in the former owner; that the 
use for which the land was acquired may be abandoned with¬ 
out affecting the title, and that the property may be sold by 
the municipality to private parties for private uses. 

See also: 

Lewis on Eminent Domain, Third Edition 1909., Section S61. 

18 Am. Jur. 74 7. 

30 C. J. S. 219. 

in ' 

Even assuming the District did not acquire the fee simple title, 
no abandonment of the proposed use is shown. 

Assuming, for the sake of argument, that the District of 
Columbia did not acquire the fee simple title to appellant’s 
land, and that the title would revert to appellant upon aban¬ 
donment of the use for which the land was condemned, the 
record shows there has been no abandonment. Counsel for 
appellant contends that abandonment is always a question of 
fact to be submitted to the jury, and, in support of his con¬ 
tention, cites Burke v. Sanitary Dist.' of Chicago (CAA 7th 
Cir.), 32 F. (2) 27. But that case does not support appellant’s 
contention. There, the court said: 

“Ordinarily, the question of abandonment is for 
the jury, but w’here, as we conclude to be the case 
here, the evidence, with all the inferences fairly to be 
drawn therefrom, is insufficient to show abandon¬ 
ment, there may and should be a directed verdict for 
the defendant.” 

i The District filed affidavits showing it intended to erect 
the school building at the earliest practicable date and had 
I prepared preliminary plans (Appellant’s App. 6-8). Appellant 
filed an affidavit (Appellant’s App. 10) alleging, in substance, 
that the school building probably cannot be erected during 
i the war or during the post-war period due to the inability 
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to obtain the necessary material. There is no contention that 
the District does not intend to build the school as soon as con¬ 
ditions permit. Mere lapse of time does not constitute an 
abandonment. 

In the case of Boss and Phelps v. District of Columbia, 
cl al., 77 U. S. App. D. C. 142, 134 F. (2) 14, an action to re¬ 
cover assessments for benefits as a result of a condemnation 
proceeding, this court said: 

'“The appellants rely almost entirely upon District 
of Columbia v. Thompson, 58 App. D. C. 313, 30 F. 

(2) 47G. affirmed, 2S1 U. S. 25. and cases cited there¬ 
in. to support the claim of abandonment and failure 
of consideration. Undoubtedly the Thompson case is 
i authority for the rule that, upon abandonment of a 
street improvement project for which benefit assess¬ 
ments have been levied and paid, there is a failure of 
consideration and the moneys received as assessments 
must be returned to those entitled thereto. The 
Thompson case involved the opening to vehicular 
i traffic of Lamont Street between two certain squares, 
i More than fourteen years had elapsed between the 
condemnation and the action for recovery; the Dis¬ 
trict made no claim, either in its pleadings or proof, 
that it desired or intended to extend the street at 
any future time; eleven years after the condemna¬ 
tion proceeding it had constructed a cement sidewalk 
and curb across the east end of the condemned tract. 

| Affirmatively, it was disclosed that it was never the 
intention of the District to open this portion of La- 
i mont Street to vehicular traffic. Thirteen years after 
the land had been condemned for this purpose, the 
Auditor of the District wrote counsel for the property 
i owner that ‘The official files of the engineer depart- 
i ment indicate that it was never the intention to open 
Lamont Street between squares 2604 and 2605 to 
vehicular traffic, because of the excessive grade.’ This 
I court held that the construction of the cement side¬ 
walk and curb across the east end of the condemned 
tract was not conclusive of the intention on the part 
of the municipality to abandon the project, nor did 
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the passage of thirteeen years after the land was con¬ 
demned, with no effort to begin or complete the im¬ 
provements, constitute abandonment. It held that the 
abandonment was shown by the letter to Thompson 
from the Auditor of the District stating that it was 
never the intention to open the street to vehicular 
traffic.” 

In the Thompson case it was held that there was an aban¬ 
donment of the project on a showing that there was never 
any intention to accomplish the improvement. But the court 
did not hold that the abandonment would result in the re¬ 
version of title to the former owners. It merely held that 
an abandonment of the project would entitle those assessed 
benefits to a refund of assessments paid. Even in that situa¬ 
tion it was held that the lapse of thirteen years after the land 
was condemned, with no effort to begin or complete the im¬ 
provements, did not constitute abandonment. 

If appellant’s contention is correct, land condemned would 
revert to the prior owners unless the condemning authority 
was able to start upon the project immediately upon the 
completion of the condemnation proceeding and there could 
be no condemnation to take care of future needs. The con¬ 
trary was held in Bell v. Mattoon Water Works & Reservoir 
Co., 245 Ill. 544, 92 N. E. 352, one of the cases relied upon by 
appellant, where the court said: 

“It is, of course, permissible for the condemnor to 
take not only sufficient land for the present need, but 
it may anticipate the future increased needs and de¬ 
mands for the public use to which the land is to be 
devoted. Lewis on Eminent Domain, Sec. 279.” 

It would work a great hardship upon the taxpayers of the 
municipality to forbid the acquisition of land for anticipated 
uses. To hold that condemnation can only be exercised when 
the need is urgent would in many cases result in waiting un¬ 
til the land has materially increased in value and has possibly 
been improved by costly structures. 
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Counsel for appellant further contends that the District has 
abandoned the use for which the land was condemned by at¬ 
tempting to rent the land until the school building can be 
erected. The same contention was made in the case of Burke 
v. Sanitary Dist. of Chicago, supra, relied upon by appellant, 
and was there denied. And in Lewis on Eminent Domain, 
Third Edition 1909, Section S62, it is said: 

“Permitting a temporary use of property for other 
purposes than that for which it was taken is not an 
abandonment, even though such uses may be of a 
purely private nature.” 

The cases relied upon by appellant go no further than to 
hold that, where only an easement is acquired, there is an 
abandonment of the use where there is a specific intention 
to abandon it or the use becomes impossible. Here there is 
no intention to abandon and the use has not become impos¬ 
sible. There is merely a temporary delay due to conditions 
beyond the control of the District. 

IV 

Appellant is estopped to claim a right of reverter. 

i After the appeal in this case was taken, appellant filed a 
petition in the condemnation proceeding (Tr. 51) praying for 
an order directing the clerk of the court to pay to appellant 
the funds deposited into the registry of the court in payment 
for appellants land condemned and alleging “that the fee 
simple title to said part of said lot taken in this proceeding is 
vested in the District of Columbia, clear and discharged of all 
taxes, liens and encumbrances, whatsoever,” which order was 
entered (Tr. 52) and the money paid to him (Tr. 53). Thus we 
find appellant in the position of alleging a fee simple title in 
the District of Columbia in order that he may secure payment 
for the land and at the same time contending, not only that 
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the District did not take a fee simple title, but that it had 
lost whatever title it ever acquired. If appellant’s contention 
in this case is sustained, he will receive the full purchase price 
for the property and will retain the title to the property with¬ 
out ever having relinguished possession. Certainly he is es¬ 
topped to take these inconsistent positions. 

V 

The motion for a summary judgment was properly granted. 

* 

There was no issue of any material fact in this case. It is 
conceded appellant’s land was taken in the condemnation 
proceeding. Under the condemnation and relevant statutes, 
the District acquired a fee simple title upon which it could 
maintain an action of ejectment. Even if the title acquired 
by the District should be held to be less than an absolute 
fee simple, there is no showing on the part of appellant that 
the title had reverted to him through abandonment. The entry 
; of the summary judgment was, therefore, proper. The only 
issue was whether appellant’s possession was wrongful—an 
issue of law. 

The action of the court below in overruling the first motion 
for summary judgment was not res judicata. This action was 
i originally brought in The Municipal Court under the forcible 
entry and detainer statute (Appellee’s brief 5). Under 
this statute it was the duty of the.District to allege and prove 
i that appellant was forcibly detaining the property. This al¬ 
legation of the complaint was denied in the plea of title (Ap- 
t pellant’s App. 2). No affidavits upon this subject were filed. 
There was an issue as to a material fact. While counsel for 
appellant in his brief (page 3) states that, in denying the first 
motion for summary judgment, the court stated that the ques¬ 
tion of abandonment was a genuine issue as to a material fact, 
there is nothing in the record to support this statement. On 
the contrary, it is obvious the court denied the motion be¬ 
cause of the issue as to forcible detainer. Appellant, in his 


answer to the second motion for summary judgment (Appel¬ 
lant's App. 19). states that, contemporaneously with the de¬ 
nial of the first motion, “Mr. Justice Pine suggested that the 
present amended complaint be filed without dismissing the 
original action, if agreeable to the parties” and that “defend¬ 
ant consented to this.” Certainly the court below would not 
have suggested the complaint be amended to lie in ejectment 
if the same objection to a summary judgment would exist. It 
is obvious the suggestion was made to avoid the issue of forci¬ 
ble detainer and present solely the question of title. The dif- 
erence between an action for forcible entry and detainer and 
an action in ejectment is stated by this court in Brown v. 
Slater , 23 App. D. C. 51. where this court said: 

“* * * The proceedings for forcible entry and de¬ 
tainer are not the equivalent of the action of eject¬ 
ment. Whatever the latter may have been in its 
origin, its purpose in our country and in our American 
jurisprudence has always been primarily to deter¬ 
mine the question of title, and only secondarily, and 
as a corollary to the other, the question of the right 
of possession. The proceedings for forcible entry and 
detainer and for unlawful detainer were devised by 
the*legislative authority as a remedy to supplement 
the insufficiency of the action of ejectment in cases 
in which there is no lawful right or claim or title, 
and possession is perversely withheld from the lawful 
owner. The title is not tried and is not in issue in 
them, but solely the right to the possession. The pro¬ 
ceeding for forcible entry and detainer and for unlaw¬ 
ful detainer was devised mainly to meet the case 
of vexatious and dishonest holding over by tenants 
of property leased or rented to them. *. * * ” 

The proceeding originally instituted in The Municipal Court 
and certified to the District Court upon the filing of the plea 
of title was an entirely different action from that embodied 
in the complaint in ejectment filed under a different statute 


and which could only have been filed in the District Court. 
Entirely different questions were presented. 

A similar situation arose in this jurisdiction in the case of 
Fraser v. Doing, 76 U. S. App. D. C. Ill, 130 F. (2) 617, 623. 
A motion for summary judgment was granted by Mr. Justice 
Morris after a similar motion had been overruled in the case. 
The court said: 

“Appellant's third objection is that Justice Bailey 
overruled appellee's original motion for a summary 
judgment; consequently, that his decision became res 
judicata of the renewal motion and established the 
law of that phase of the case. Consideration of this 
objection requires the following additional statement 
of case chronology: Following the filing of appel¬ 
lant’s complaint in Civil Action No. 607, appellee, 
on June 23, 1939, moved for a summary judgment 
for the reason that there was ‘no genuine issue as to 
any material fact * * and that she was entitled to 
a judgment as a matter of law. On February 6. 1940,' 
Justice Bailey heard the motion and ordered that it 
be overruled ‘without prejudice to the defendant’s 
further rights in the case.' On the same day appellee 
filed a renewal motion for summary judgment upon 
entirely different grounds; challenging in this mo¬ 
tion, for the first time, the use of a bill of review or 
complaint in the nature of a bill of review. 

“The foregoing statement is sufficient to reveal 
that this third objection is, also, without merit. The 
original motion, for the reason heretofore explained, 
was wrongfully conceived, upon the theory that the 
language of Rule 56(c), concerning a ‘genuine issue 
as to any material fact * * V was applicable to ap¬ 
pellant's complaint. This motion was overruled with¬ 
out prejudice. It seems likely that Justice Bailey, 
at that time, explained to counsel the applicable law 
concerning bills of review which challenge alleged er¬ 
rors of law’ apparent upon the face of the record, and 
that he also explained the inapplicability of Rule 
56(c). This seems apparent because the renewal 








motion, based upon proper grounds, was filed imme¬ 
diately afterwards. It is obvious, in any event, that 
Justice Bailey's ruling upon the question presented 
in the original motion did not pass upon, and was not 
intended to pass upon, the question presented in the 
: renewal motion. Consequently, it did not become 

the law of the case upon that point, and the prin¬ 
ciple of res judicata has no application." 

Certainly had the District elected to dismiss its forcible 
entry and* d&aineifrnroceeding and file a new action in eject- 
men&in the District Court. there could be no question but that 
the intention uf;j£s judicata could not have been made. The 
filing of the amended complaint in ejectment with the consent 
of appellant was equivalent to the bringing of a new action. 

CONCLUSION 

For the reasons hereinbefore stated it is respectfully sub¬ 
mitted that the judgment of the lower court was right and 
should be affirmed. 
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